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Introduction

The powerful Western image of childhood innocence does not seem to benefit Black children. Black children are born
guilty. n1
Child prostitution has increasingly come to be understood as a pervasive social problem and a contradiction of terms. In
Western tradition, the period of childhood is normatively constructed as a time of innocence and insulation for the
responsibilities of adulthood; a time when children can psychologically and physically mature into fully functioning
human beings, assessing their identities and roles within the broader society. During this formative period, social
institutions function to protect children from adults who would seek to harm or misuse them. For many children,
however, childhood is fraught with exploitation and sexual abuse. These children are often targeted by pimps, who
exploit their bodies for commercial gain. Commonly decried as a modern form of slavery, children across the country
are caught in this tragic cycle of sexual abuse and trauma. Far too often, however, sexually exploited children are not
recognized as victims, despite their inability to consent to a sexual act, instead they are subject to prosecution for
juvenile prostitution. To combat this problem, federal and local agencies have enacted statutes and initiatives that
classify trafficked children as victims rather than offenders and increase criminal penalties for those guilty of
encouraging or inducing the sexual trafficking of children.
In 2000, the U.S. Congress enacted the Trafficking Victims Protection Act (TVPA) "to combat trafficking in
persons, especially into the sex trade, slavery and involuntary servitude." n2 According to the TVPA, "victims of severe
forms of trafficking should not be inappropriately incarcerated, fined, or otherwise penalized solely for unlawful acts
committed as a direct result of being trafficked." n3 Adults are defined as severely trafficked persons - and therefore
entitled to certain forms of protection such as access to T-Visas and other resources - if law enforcement finds that the
"commercial sex act [was] induced by force, fraud or coercion." n4 By contrast, anyone under the age of eighteen who is
the subject of trafficking is automatically defined as a "severely trafficked" person and is subject [*1589] to the
TVPA's protections for victims; n5 unlike adult victims of trafficking, children need not establish that the trafficking
occurred due to fraud or coercion in order to be classified as a "severely trafficked person." In other words, coercion is
presumed when the victim is below the age of majority. Under the TVPA, individuals who are convicted of commercial
sex trafficking of children are subject to punishment ranging from ten years to life in prison. n6 Federal jurisdiction,
however, is limited and most arrests for prostitution come under the purview of state and local law enforcement
agencies. As a result, several states have enacted legislation to protect child victims of sexual exploitation and punish
traffickers. For example, California voters recently approved the Californians Against Sexual Exploitation Act, n7 which
increased penalties for sexual traffickers and required those convicted of such crimes to register as sex offenders. n8
The shift in federal and state policy regarding commercially sexually exploited children and the differential
treatment of youth and adults accused of prostitution are normatively grounded in the concept of childhood, particularly
the stage known as adolescence. Animating these policies is the view that children are categorically distinct from adults
as a result of their innocence, vulnerability, and dependence. n9 Because of these distinctions, children are deemed to
lack the maturity and agency necessary to consent to a sexual act. Indeed, under the TVPA and similar state statutes,
any sexual act involving a child is deemed inherently nonconsensual and coercive. Under this statutory regime,
commercially sexually exploited children are entitled to protection, rather than punishment by the state. Yet appeals to
protect children from punishment stemming from their sexual abuse have not attracted the support of a majority of
states. Only fifteen states have passed robust Safe Harbor laws, which provide children who have been trafficked with
immunity from prosecution and divert them out of the juvenile justice system. n10 And across the country, children,
particularly Black [*1590] girls, are still arrested for prostitution, adjudicated as juvenile delinquents, and subject to
confinement in juvenile detention centers.
I witnessed the disjuncture between emerging policy and the treatment of girls arrested for prostitution when I
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visited the Los Angeles County Central Juvenile Hall, where I was invited by the director to speak to a group of girls
who were detained at the facility. The juvenile hall, located just two miles from the downtown Los Angeles campus
where I teach, felt worlds away. In the midst of an industrial area, concrete walls surrounded the facility, its exterior
yellowing with age. As I entered the detention center, I underwent a security screening and was escorted to a locked unit
by the director. In the recreation hall where I was to speak, I encountered a group of approximately sixteen girls, neatly
dressed in tan uniforms and sitting mostly in silence as probation officers stood by. The girls were between the ages of
fourteen and eighteen. Roughly 70 percent were Black and the other 30 percent were Latina. None were white. As we
spoke, nearly all of them described experiencing some form of homelessness, abuse, or both. Many of the girls had been
arrested for prostitution or prostitution-related offenses such as running away or curfew violations. Some had sold sex
for survival while others had been recruited by pimps and trafficked on the street or online. Some had engaged in other
activities, such as gun or drug possession at the behest of pimps. Nearly all of them were confirmed or suspected by law
enforcement of being commercially sexually exploited children. Yet the girls were likely to spend weeks or months in
the facility as they awaited proceedings in delinquency court or while their placements were determined.
The treatment of the girls is emblematic of the ways in which race, gender, and other identities shape responses to
sexually trafficked children. In many respects, the Black girls I encountered at the juvenile detention facility did not
enjoy the presumptions of childhood that undergird antitrafficking initiatives; they have been denied the protections of
childhood. Rather, the protections of childhood afforded to the Black girls in the juvenile detention center, like the
concept itself, are dynamic and highly contingent on other identity categories such as race, gender, and class. As such,
when applied to them the concept of childhood is often partial, or incomplete, especially within the juvenile justice
system. While some children are extended significant protections and diverted out of the juvenile justice system, others
are directed into a system designed to discipline delinquent youth.
[*1591] Indeed, like many other areas in the criminal justice system, the enforcement of policies regarding
sexually exploited children is uneven and rife with racial disparities. n11 Often the protective state and federal policies
regarding child sex trafficking are invoked only after a child is deemed by a member of law enforcement to be a likely
victim of sexual trafficking. Such discretionary designation enables racial bias - implicit or explicit - to shape who is
viewed as a perpetrator and who is viewed as a victim. Studies have found that Black girls constitute a disproportionate
number of juvenile arrests for prostitution, that they are more likely than their white counterparts to be adjudicated
through the juvenile system, and that they are more likely to be detained in a locked facility even if identified as a
victim of sexual trafficking. n12 In sum, Black girls are often not viewed as children for purposes of protection under
state and federal law.
The treatment of the girls at the juvenile detention center reflects the ways in which predominately poor, Black girls
exist at a structural location that renders them vulnerable to sexual abuse on the one hand and criminalization for
prostitution on the other. The poverty, joblessness, and inadequate housing that characterized their predominately Black
and Latino neighborhoods undermined the stability of their families and communities. With families in distress and
little in the way of community resources to provide assistance, girls were often placed in the juvenile dependency
system or - worse - left to find their way on the street. In the foster care system, they were often vulnerable to sexual
abuse and trauma in their foster homes, and were targeted by pimps outside the home. Living in heavily policed
jurisdictions, they were highly visible to law enforcement and therefore more likely to be arrested for a
prostitution-related offense. Indeed, in one Los Angeles County study of juveniles arrested for prostitution, it was found
that Black girls comprised 92 percent of arrestees even though they are but 3 percent of the population. n13 This pattern
is not unique to Los Angeles or its juvenile detention centers; rather, it is reflected in [*1592] communities and urban
centers across the United States. n14 And while the race and class identities of the girls heightened their visibility for
purposes of prosecution, those same identities rendered them invisible for purposes of protection. Childhood, which
serves as the normative grounding for anti-child sex trafficking initiatives is viewed as a natural, essential category of
human development that includes all persons below the age of majority. An emerging body of literature, however, has
contested this understanding of childhood, arguing that the category is socially constructed. n15 Like other social
categories, childhood is shaped by other identity categories such as race and gender. Indeed, ideological constructs of

Page 4
62 UCLA L. Rev. 1586, *1592

children of color - particularly Black children - as less innocent and more adult are well documented. n16 As a result of
these constructs and their attendant stereotypes, Black children often experience significant discrimination and
mistreatment. For example, they are suspended from school for minor misbehavior at rates higher than their white
counterparts, n17 are more likely to come into contact with the criminal justice system, n18 are more likely to be
criminally prosecuted, n19 and when prosecuted are more likely to be charged as adults. n20
[*1593] The stereotypes that deny Black children their childhood are both racialized and gendered. Because Black
boys are viewed as more mature, they are treated more harshly by the systems with which they interact. n21 Black boys
are more likely to be tried as adults and are disproportionately represented among juveniles who have been sentenced to
life imprisonment. n22 In the context of the commercial sexual exploitation of children, gendered and racialized biases
against Black girls cast them as more mature and thus as possessing more agency over their sexuality than their white
counterparts. n23 They are viewed as "street smart," less dependent on adults, and less vulnerable to adult manipulation
or abuse. When detected by law enforcement, their failure to cooperate may be interpreted as consent to and complicity
in prostitution. As a result, they are often confined or punished rather than provided with adequate support services.
Moreover, this exclusion from the category of childhood is compounded by scholarship and policy initiatives that have
failed to thoroughly interrogate the intersection of race, gender, and childhood. In much of the scholarship regarding
commercially sexually exploited children, for example, scholars have argued that trafficked children should be treated
as victims rather than offenders, that specific programming should be created to address the children's trauma, and that
penalties for child traffickers should be increased. n24 Yet, the racial and gender biases that affect presumptions of
childhood are underexamined in the broader scholarly and policy conversations regarding trafficking and therefore
limit the effectiveness of such initiatives. n25
In this Article, I interrogate this discursive gap. I examine the intersectional dynamics that lead to the simultaneous
overpolicing and underprotection of sexually exploited girls of color, particularly Black girls. I argue that Black girls
occupy a space I term liminal childhood. Specifically, I argue that racialized and gendered constructions of childhood
innocence, maturity, and sexual agency exclude Black girls from the protection of anti-child trafficking statutes and
initiatives. [*1594] In describing this concept, I assert that Black girls exist at the margins of childhood, burdened with
aspects of childhood that prevent their full participation in society - such as not being able to vote - while
simultaneously being excluded from the protective constructions of childhood - such as the inability to consent to
certain kinds of sexual acts or diminished culpability in the criminal setting. Stated differently, as liminal children, they
are at once viewed as dependent, limited rights-bearing subjects while at the same time imbued with adult
characteristics such as sexual maturity, individual agency and criminal responsibility. Thus, they are directed into rather
than out of the juvenile justice system.
In advancing this argument, I note that exclusion from notions of childhood and innocence are part of a historical
genealogy of sexual exploitation of Black women and girls. Stereotypes of their sexual maturity and promiscuity were
used to justify the exploitation of the reproductive capacities of Black women and girls as a means of maintaining the
system of chattel slavery. In the post-Reconstruction era, prostitution offenses were used as a basis to control Black
female sexuality and to reassert control over their labor under the auspices of the criminal justice system. Indeed,
criminalization played a significant role in reinforcing stereotypes of sexual agency and deviance among Black women
and girls. In the Jim Crow era, sexuality was cited as a basis to excuse the routine rape and abuse of Black females. In
the contemporary era, the image of the lascivious and fecund Black teenager was used to promote draconian social
welfare reform. These images persist in denying Black girls their childhood and innocence within a juvenile justice
system grappling with how to handle sexually trafficked minors. In sum, I will interrogate the ways in which racism and
patriarchy dehumanize Black girls, rendering them vulnerable to sexual exploitation on the one hand, while prosecuting
them for prostitution on the other.
The impact of racialized and gendered constructions of childhood and innocence are not merely theoretical or
academic. The social marginalization experienced by Black girls as a result of poverty, homelessness and educational
inequity places them at a higher risk of victimization. The characteristics associated with their liminal status as children,
including stereotypes of sexual agency, maturity and culpability, makes it more likely that they will be suspected by law
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enforcement and adjudicated as delinquents rather than protected as victims. To the extent that states are moving toward
a law enforcement approach to combating the sexual trafficking of children, such initiatives, and the discretion given to
the police agencies that execute them, may cause Black girls to be punished more harshly than similarly situated white
girls. Moreover, the investment of resources into law enforcement and imprisonment often results in a divestment
[*1595] from social institutions and structural reforms that address the root causes of vulnerability to exploitation, such
as economic marginality, housing instability, and various forms of trauma. The failure of antitrafficking initiatives to
attend to race, gender, and the structural causes of vulnerability of Black girls to exploitation runs the significant risk of
further marginalizing those who are most in need of protection.
In closing, I call for an analysis of the dynamics that contribute to the commercial sexual exploitation of children
through an intersectional lens that is attentive to race, gender, class, and sexual orientation. Such an approach would
require mandatory decriminalization of youth who are trafficked, which would eliminate the biased use of discretion
and ensure that Black girls are not consigned to a life at the margins as a result of their ongoing contact with the
criminal justice system. Such an analysis should inform policymaking and focus attention the structural vulnerabilities such as limited housing, education, and health care - that lead to domestic child sex trafficking, particularly of poor
Black girls. The use of an intersectional lens would enable the establishment of protective institutions and practices that
address the liminality experienced by Black girls through race-conscious and gender responsive programs in schools
and other social service agencies, including the foster care system where Black girls are most vulnerable to being
trafficked. This analysis would see sexual exploitation as part of a larger ecosystem of inequality that disproportionately
affects Black girls.
This Article proceeds in four Parts. In Part I, I describe the concept of liminal childhood and note the ways in which
girls of color, particularly Black girls, have been underserved and underprotected by social constructions of childhood,
innocence, sexual agency, and diminished criminal responsibility that undergird the contemporary approaches to the
commercial sexual exploitation of children. In particular, I discuss the historical and racial genealogy of normative
constructs of childhood, innocence, and agency. In Part II, I briefly survey the historical and contemporary responses to
child sex trafficking at the federal and state levels and note the ways in which the liminal status of Black girls has
shaped antitrafficking initiatives over time. In Part III, I argue that the liminal childhood experienced by Black girls
helps to explain the exclusion of Black children from protective anti-child trafficking initiatives. In Part IV, I offer
some preliminary thoughts on moving toward a more racially inclusive, structural approach to anti-child sexual
trafficking and highlight how sexually exploited Black girls are failed at various stages of the juvenile justice system.
[*1596]
I. Liminal Childhood: Exclusion of Black Girls From Social Constructions of Childhood and Innocence
Childhood is commonly understood as a biological and developmental phase in which individuals lack maturity and are
therefore in need of protection. This consensus view is reflected in law and policy both locally and globally. According
to the United Nations Convention on the Rights of Children, n26 a child is defined as any individual below eighteen
years of age. n27 The Convention goes on to state that "the child, by reason of his physical and mental immaturity, needs
special safeguards and care, including appropriate legal protection, before as well as after birth." n28 Such protections
include "the right to protection against all forms of neglect, cruelty and exploitation." n29 The Declaration captures the
ways in which law and culture function to construct and codify childhood and to give the developmental phases
associated with childhood meaning. Moreover, the Convention on the Rights of the Child is a useful starting point for
the discussion of childhood and anti-child sex trafficking policies given that it has served as a basis for international
antitrafficking legislation and articulates the conceptions of childhood - including immaturity, innocence, and protection
- that justify such legal interventions.
Indeed, in a 2010 Department of Justice Report on the subject of child sexual exploitation, protecting childhood
was cited as the normative justification for federal antitrafficking efforts. In particular, the report stated that "the sexual
abuse and exploitation of children rob the victims of their childhood, irrevocably interfering with their emotional and
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psychological development. Ensuring that all children come of age without being disturbed by sexual trauma or
exploitation is more than a criminal justice issue, it is a societal issue." n30 This statement reflects the ways in which the
heightened protections for children who are sexually exploited are often justified by conceptions of children's innocence
and the heightened vulnerabilities associated with childhood. n31 The statement also exemplifies how the characteristics
of childhood, such as innocence, are assumed to be naturally or biologically occurring.
[*1597] Despite the universal language used in these statements to describe childhood and the protections
available to children who are sexually exploited, Black girls have fallen between the cracks and are disproportionately
subject to arrest and detention for prostitution-related offenses. Estimates vary, but studies suggest that approximately
100,000 children are sexually trafficked each year and the Federal Bureau of Investigation reports that approximately
three hundred thousand children are at risk of being sexually trafficked each year. n32 Although children of all racial
backgrounds and gender identities may be subject to sexual exploitation, Black girls are far more likely than their white
or Latina counterparts to be identified as victims of trafficking. n33 In a 2011 report by the Department of Justice,
approximately twenty-five hundred confirmed victims of trafficking were detected in the United States. n34 The report
found that African Americans constituted 40 percent of the suspected victims and 62 percent of the confirmed
perpetrators of sexual trafficking. n35 In Los Angeles and New York, two cities that the FBI identified as hot spots n36
for child sex trafficking, the numbers are even more stark. In 2010, the Los Angeles County Probation Department
identified 174 sexually trafficked children, 92 percent of whom were African American. n37 A study of juveniles
arrested for prostitution offenses in New York City found that "seventy percent were African American, although only
twenty percent of all New York City residents were African American according to the 2000 census." n38
Earlier I noted that the Black girls who experience sexual exploitation or arrest for prostitution offenses, such as the
girls I encountered at the juvenile detention [*1598] center, are deprived of the opportunity to be children. This
statement, however, belies the complicated nature of childhood. Indeed, childhood is not only a matter of chronological
age: It is a socially constructed category that intersects with and depends upon prevailing conceptions of race and
gender. Thus, if one wants to understand why Black girls are at once the disproportionate victims of sexual trafficking
and prosecuted as offenders, one must first examine the normative constructs of childhood that animate anti-child
sexual trafficking statutes and consider the ways in which such constructs have been racialized and gendered in a
manner that excludes Black girls, constituting a unique form of discrimination.
Black girls, who exist at the intersection of this racialized and gendered construct, experience what I call liminal
childhood. Here, I draw upon the term liminality as it "corresponds roughly to the terms "marginal' and "peripheral,'
designating an individual or (and more often) a group, whose inclusion in the community is ambiguous." n39 Persons
who occupy a liminal identity are, as anthropologist Victor Turner has noted, "neither here nor there; they are betwixt
and between the positions assigned and arrayed by law, custom, convention, and ceremony." n40 Scholars who study
immigration have drawn upon the concept of liminality to interrogate the relationship between various forms of legal
status and belonging. n41 In the context of childhood, the concept of liminality usefully highlights the porous boundaries
of the legal and ideological category.
As a social construct, childhood is not a category that exists outside of intersections with other identities such as
race, gender, or class. n42 Rather, these other identities actively shape childhood and perceptions of it. From a very early
age, even before adolescence, Black girls exist at the border of childhood and adulthood, [*1599] viewed as dependent
for some purposes and independent for others. Black girls are included in the construct of childhood to the extent that
they are deemed to be dependent and thus denied the right to full membership in the polity. They cannot, for example,
vote, drink, execute contracts, serve in the military, or exercise other rights associated with adulthood. In many states,
they cannot control their reproductive capacities by accessing abortion without parental approval. Yet, while Black girls
are assigned a dependent status, they often do not benefit from the corresponding protections associated with childhood
and dependency, as Black girls are more likely than their white counterparts to be pushed out of school, n43 represented
in an increasingly punitive and inadequate foster care system, n44 regulated by the juvenile justice system, n45 and more
likely to be prosecuted or detained for prostitution-related offenses than their white counterparts. n46 The liminality
experienced by Black girls, the simultaneous inclusion and exclusion of Black girls from childhood, is facilitated by
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adult-like stereotypes that are assigned to them. These stereotypical characteristics include sexual maturity, possession
of agency to make important life decisions and the ability to be criminally responsible for their conduct.
The liminal childhood experienced by Black girls also reflects the ways in which they have been subject to a
process of dehumanization and othering. n47 As Patricia Hill Collins notes, Black women (and girls) have historically
served "as the "Others' of society who can never really belong, strangers [who] threaten the moral and social order. But
they are simultaneously essential for its survival because those individuals who stand at the margins of society clarify its
boundaries." n48 Indeed, Black girls exist at the border of childhood, simultaneously included for some purposes and
excluded for others. Their liminal status functions to define the conceptual boundaries of childhood and innocence, for
[*1600] they stand as a contrast to good or deserving children that are appropriately afforded the protections of the
state.
A. Race, Gender, and the Normative Constructions of Childhood
Ranging from infancy to adolescence, childhood is often described as a biological and chronological stage through
which human development is measured. Under this understanding of childhood, all persons below the age of majority
are included, without regard to race, class, gender, disability, or other identity markers. As such, childhood is a powerful
normative grounding for legal frameworks and social institutions such as familial responsibilities owed from parent to
child and the state's duty to establish child-serving institutions such as schools. Although there is certainly a biological
component to childhood, a strict biological account functions to mask the social and legal processes that construct
childhood as well as the racialized and gendered dynamics that exclude Black girls. Rather, histories of racial and
gender subordination, including slavery and Jim Crow, have interacted with the category of childhood to create a
liminal category of childhood that renders Black girls vulnerable to sexual exploitation and criminalization.
1. Traditional Biological-Developmental Theory of Childhood
Under the traditional biological view of childhood, the differential treatment of children as compared to adults is rooted
in physical and cognitive developmental processes, which are viewed as concluding at the age of majority. This
traditional view presumes the natural and universal existence of childhood, with certain essential characteristics. As Phil
Goff has observed, "individuals tend to understand "children' as an essential category ... the principal characteristics of
which are age ... and innocence." n49 The essential innocence of childhood makes children more susceptible to
manipulation and abuse by adults. As a result, systems designed to protect children derive their reason for existing from
such essentialized notions of innocence.
In addition to innocence, immaturity is also included as an essential, biological characteristic of childhood,
particularly at the stage of adolescence. For example, studies have indicated that the parts of the brain associated with
critical thinking, "long-term planning, regulation of emotion, impulse control, and the evaluation of risk and reward
continue to mature over the course of adolescence, [*1601] and perhaps well into young adulthood." n50 Consequently,
law and social custom treat adolescence as a bridge between the two developmental periods of childhood and
adulthood; adolescents are given increased autonomy but remain limited rightsholders, subject to pervasive regulation
by their families and by the state. n51 For these reasons, as legal scholar Jonathan Todres has noted, "maturity is a
foundational concept in all law related to children." n52
Indeed, the diminished capacity of adolescent children to evaluate risk n53 has been recognized by a range of legal
institutions and used as a justification for the creation of specific rules that apply to juveniles in the context of the
criminal justice system. For example, in Roper v. Simmons, n54 the U.S. Supreme Court considered the constitutionality
of the application of the death penalty to juveniles. In ruling that the use of capital punishment on an individual for an
offense committed as a juvenile violated the Eighth Amendment's ban on cruel and unusual punishment, the Court
observed that "adolescents are overrepresented statistically in virtually every category of reckless behavior" n55 because
of "[a] lack of maturity and an underdeveloped sense of responsibility." n56 According to the Court, such recklessness
and lack of foresight are among "the reasons why juveniles are not trusted with the privileges and responsibilities of an
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adult" and "also explain why their irresponsible conduct is not as morally reprehensible as that of an adult." n57
Adolescence is also marked by a profound period of identity formation and exploration of individuality.
Researchers have found that "individuals do not develop a coherent sense of identity until young adulthood, and
adolescence is characterized by exploration, experimentation, and fluctuations in self-image." n58 During this period of
identity development, adolescents are more likely to be impacted by peer pressure and judgment, which may render
them vulnerable to exploitation [*1602] or criminalization. n59 As the Court noted in Eddings v. Oklahoma, n60
another case involving a challenge to the imposition of the death penalty on a person who was a juvenile at the time of
the offense, "youth is more than a chronological fact. It is a time and condition of life when a person may be most
susceptible to influence and to psychological damage." n61
In the account described above and embraced by legal institutions, including the Supreme Court, childhood is
regulated by naturally occurring developmental processes. In the criminal justice system, such developmental processes
render children less responsible for their behavior. This view of childhood certainly makes intuitive sense to those who
have spent time around young children or adolescents. This account, however, is incomplete. While the various stages
in human development are biological, the meaning and legal effect attached to those stages are socially constructed.
Indeed, although the traditional developmental approach has been the dominant framework for understanding the
boundaries of childhood, this account masks the social relations embedded within the concept of childhood. As Annette
Appell notes, "there is some universality in the vulnerability and dependency of young children, but the length,
contours, and extent of that dependency, as well as the assignment of children to dependency, vary greatly across time,
nation, and geography." n62 Moreover, the extent of childhood dependency and vulnerability is shaped by other socially
constructed identity categories such as race, gender and class.
2. The Social Construction of Childhood
Over the last three decades, a robust literature describing childhood as a social construct has emerged in law, sociology,
and psychology. n63 In this literature, childhood is described as part of a binary construct of human development in
which childhood is contrasted with adulthood. Childhood is viewed as a chronologically based, transitory identity that
projects social meanings of innocence, immaturity, and vulnerability onto various stages of intellectual, emotional, and
physical development. At some point, generally established by law, children age [*1603] into adulthood and become
full and independent members of the polity. n64 The point at which childhood ends and adulthood begins, is not,
however, biologically determined. Rather, this boundary is determined "in relation to our social, political, historical and
moral context." n65 In sum, the social constructivist view of childhood posits that the boundaries of childhood are
unstable and contingent, shifting over time depending on the historical and institutional setting.
Critical theories of childhood often compare the social construction of the category of "woman" to the category of
"child." This comparison is useful for a number of reasons. Both are theorized as socially constructed identities. Both
have been imbued with similar kinds of characteristics at various historical moments. Certainly, as Appell notes, the
"inevitably (i.e., naturally) private, vulnerable, and dependent child is reminiscent of the naturally private, vulnerable
woman of the pre-feminist past." n66 These characteristics have been used to justify regulation and subordination of
both women and children. The comparison is also useful inasmuch as it demonstrates the ways in which Black female
bodies have been excluded from both categories, constructed as antithetical to notions of femininity, vulnerability,
innocence and dependency.
Black feminist theorists have long argued that Black women have been constructed as existing outside of the
category of woman or female, which has been racialized as white and grounded in the normative experiences of white
women. n67 In what Paula Giddings has called the "Cult of True Womanhood," womanhood is culturally and legally
grounded in sexual purity and domesticity, particularly the realm of motherhood. Within the social constructs created
during the era of chattel slavery, Black women were placed in opposition to these prevailing notions of womanhood.
Black women, who were forced to labor in the fields and who possessed little control over their own bodies, including
their sexuality, were denied access to the identity of woman that was predicated on domestic work and sexual purity.
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Instead, Black women's identities served to "clarify [the] boundaries" n68 of womanhood through construction of what
Hortense Spillers [*1604] calls an "ungendered" subject. n69 Similarly, these dynamics function to exclude Black girls
not only from the category of woman or female, but also from the category of child. Like the category of woman, white
children serve as the paradigmatic subject of childhood while Black children occupy a marginal or liminal status within
the racialized construct of childhood. As a result, Black children are denied the "developmental reality" of childhood
that undergirds protective policy and institutions.
a. Shifting Definitions of Childhood
Childhood is a fluid concept, subject to change over time and geographic space. n70 For example, in Western European
societies, childhood has ranged from a category that was largely indistinguishable from adulthood to one that has
acquired particular recognition and protection; from an identity associated with evil to one associated with innocence.
n71 Childhood theorists have articulated the historically contingent nature of childhood beginning in the middle ages,
noting that "in medieval society childhood did not exist" because children "participated in society according to their
abilities just as adults did." n72 Later, under the pre-Enlightenment doctrine of infant depravity, children were
recognized as a distinct category and were viewed as inherently sinful, lacking in the ability to control the basest
human impulses. n73 Adults were viewed as more evolved, with a heightened capacity of self control. n74 Parents were
encouraged to harshly discipline their children in order to reign in their excesses. n75 Not only were children harshly
disciplined, but they engaged in labor outside of the home. During this period, children, particularly adolescents, "were
viewed as the property of their parents and were mainly valued as a source of cheap labor." n76 For example, children
"worked at home, were bound out as servants and apprentices, or were slaves, and they fought in military combat." n77
[*1605] In the early nineteenth century, however, the view of childhood began to shift from inherent sinfulness to
inherent innocence. n78 Children were viewed as innocent and in need of protection from a dangerous adult world. n79
As Henry Giroux notes, "within the myth of innocence, children are often portrayed as inhabiting a world that is
untainted, magical, and utterly protected from the harshness of adult life." n80 During this era, children were viewed as
lacking in adult qualities such as maturity, sexuality, and the capacity for independence, all while being wholly
unconcerned with worldly affairs. n81 Children came to be seen "as dependents in social, political, legal, and economic
matters." n82 Over time, the notion that children were innocent and incomplete became socially entrenched, triggering
state regulation to both deny children autonomy and to invest in them a particularized set of protections designed to
facilitate their transition into the complete state of adulthood. n83
The construct of the innocent and incomplete child prompted concerns about the protection of children from the
ugliness of the adult world through the creation of policies and institutions designed to provide services to and prohibit
the exploitation of children. As Owain Jones notes, "the notion of "protected childhood' animated concerns of American
reformers as early as the 1820s." n84 Reformers advocated for programs like Sunday school, free schools and other
child-centered social services. n85 States began to enact child labor laws and to implement juvenile curfews to ensure
the safety and security of children in their communities. In various fields, such as medicine, specialized areas of practice
[*1606] were developed to serve children. n86 In sum, early 19th century reformers enacted policies based on the
emergent view "that a child's life should be characterized by education, play and exploration rather than adult
responsibilities such as wage labor or early marriage." n87
This view of childhood as a developmental period of innocence and immaturity, however, was not consistent or
racially universal. Rather, race and gender played a critical role in allocating the benefits and burdens of childhood. In
the United States, as the notion of the innocent, developmental child emerged, white children began to enjoy greater
protections while Black children's position remained relatively unchanged. This is exemplified by the ways in which
state and local governments began to enact some of the first laws regulating child labor while Black children were still
enslaved. n88 While local communities established public and private schools to educate white children, enslaved Black
children were prohibited from learning to read or write. n89 Following Reconstruction, Black children were subject to
mandatory apprenticeship requirements notwithstanding the emergent child labor laws. These examples demonstrate the
ways in which, as Robin Bernstein notes in Racial Innocence, notions childhood innocence and dependency were
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"raced white" and produced "a busy cultural system linking innocence to whiteness through the body of the child." n90
In other words, constructions of childhood were deeply racialized, and Black children were largely excluded.
b. Construction of a Liminal Childhood: Negating Childhood Through Enslavement
The racialization of innocence and the liminal childhood experience is inextricably bound up with the history of chattel
slavery. For example, a central component of childhood is the right to parental care. Slavery, however, was predicated
on the alienation of kinship ties between children and their parents, as parents of Black children were denied any right
to control decisions regarding if and how their child would engage in labor. n91 Because Black children did not belong
[*1607] to their parents, they could be separated from them at the whim of the slave owner. As Hortense Spillers notes,
kinship lost its meaning in this context "since it can be invaded at any given and arbitrary moment by the property
relations." n92
During this era, childhood was not only a racialized construct; it was gendered as well. The sexual and physical
exploitation Black girls experienced during enslavement separated them from the characteristics associated with the
gendered form of childhood known as girlhood. n93 According to one scholar, "girlhood is understood in terms of
gender and sex, but preadolescent girls are, in most societies, situated outside the boundaries of sanctioned sexual
activity. Girlhood, in particular, continues to be linked to purity, innocence, chastity, and virginity." n94 Enslaved Black
girls were constructed in opposition to the prevailing understanding of girlhood, often described as seductresses, labeled
prostitutes and blamed by white mistresses for their husbands' infidelity. n95 As historian Cheryl Hicks notes, "in the
context of American slavery, antebellum southerners accepted the image of the sexually insatiable enslaved woman,
thereby characterizing all white men as victims of sepia temptresses." n96 Consequently, Black girls were regarded in
ways that were similar to Black women. Being both Black and female, like Black women, Black girls were denied
access to notions of femininity and womanhood. As Cheryl Harris notes, "in contrast to the image of white womanhood
formulated by nineteenth-century ideology - the "delicate, sexually pure, [Lady] ... dependent and deferential to men' Black women were portrayed as dominant, aggressive, and, except for the matriarchal figure, Mammy, sexually
promiscuous." n97
[*1608] Over time, the construct of the lascivious, aggressive Black female cohered into the image of the jezebel.
The jezebel image projected Black women and girls as possessing an uncontrolled and uncontrollable sexual appetite,
unrestrained by morality or social convention. According to Patricia Hill Collins, the jezebel "functioned to relegate
Black women to the category of sexually aggressive women, thus providing a powerful rationale for the widespread
sexual assaults by white men typically reported by Black slave women." n98 Black females were viewed as property and
therefore lacking ability to withhold consent or as inherently promiscuous and therefore incapable of withholding
consent to sex. The consequences of this construct of Black femaleness came into sharp relief in a 1855 case called
Missouri v. Celia, a Slave. n99 There, a nineteen-year-old enslaved Black girl named Celia was convicted of murdering
her owner. Celia, however, alleged that she killed him in self defense, after he sexually assaulted her from age fourteen
to nineteen. The court rejected Celia's self-defense claim. Instead, the trial court ruled that Celia did not constitute "a
woman" as described in the state rape statute and therefore had no right to resist. The exclusion of enslaved girls and
women from the protection of rape law normalized sexual violence and reinforced the construction of Black femininity
as sexually deviant. Moreover, although the autonomy and agency of enslaved Black women was generally denied and
used as a basis for their exploitation, Celia's treatment demonstrates the ways in which agency could be selectively
invoked for the purposes of criminal prosecution. n100 This construction facilitated what Saidiya Hartman describes as
"inextricable link between racial formation and sexual subjection." n101 Criminalization was foundational not only to
this subjugation but to the extension of a partial form of autonomy to Black women and girls.
Like Celia, Black girls were deeply affected by such constructs and the sexual assaults such constructs justified.
Indeed, the narratives of enslaved Black women and girls are replete with accounts of sexual victimization. In Life of a
Slave Girl, one of the most significant slave narratives of its era, Harriet Jacobs repeatedly [*1609] describes the
sexual violence she experiences at the hands of her master beginning in adolescence and extending into adulthood. n102
Thus, during the era of enslavement, the liminal status occupied by Black girls was established; the stereotypes of
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sexual maturity and promiscuity were projected on to that status, providing cover for the kinds of sexual assaults
described by Jacobs. Consequently, Black girls existed, as Salamisha Tillet notes, in a "particularly estranged and
subordinate position." n103
c. Separate and Unequal: Liminal Childhood in the Era of Jim Crow Punishment
Although slavery was abolished in 1865 with the enactment of the Thirteenth Amendment, the liminal construct of
Black childhood continued to shape the perceptions and treatment of Black girls. During this post-Civil War era, states
began to enact criminal laws that sought to regulate African Americans and return them to a state of servitude through
the imposition of criminal punishment. n104 As I have noted elsewhere, through these laws, which became known as the
Black Codes, "Southern states criminalized a range of conduct thought to be committed by former slaves. These crimes
included vagrancy, absence from work, the possession of firearms, insulting gestures or acts, familial neglect, reckless
spending, and disorderly conduct. Blacks were also prosecuted for the failure to perform under employment contracts."
n105

Black children, including Black girls, were not exempted from criminalization under this system of racial control.
Indeed, Black children were particularly vulnerable to prosecution under apprenticeship statutes that required them to be
supervised by an employer. n106 According to Jill Hasday, "more than twenty-five hundred children were so
"apprenticed' within the first month after emancipation, [*1610] often to their former masters." n107 These forms of
punishment, however, were predicated on the assumed agency possessed by Black children, which was denied in the
context of slavery, but used to facilitate subordination through criminalization in the post-Civil War era. n108 Such
constructions infused Black children with contradictory characteristics of both childhood and adulthood that at once
placed them outside the protections of childhood and inside the punitive posture of the criminal law. The erasure of the
border between criminal culpability and childhood was part and parcel not only to the marginalization of Blacks within
the broader category of child, but to efforts to reinforce the racial marginality of Blacks more generally. As such,
criminalization was embedded into the marginal forms of childhood experienced by Black children.
Indeed, such racially specific regulations were not applicable to white children; in fact, for white children, the trend
was moving in the opposite direction. In the late 1800s, states began to undertake efforts to protect white children from
exploitative labor conditions and to provide for specialized systems of juvenile justice. Black children, however, were
not protected by such labor laws nor by notions of innocence and dependency; rather their dependency was used as a
justification for criminalization. In so doing, Black children's liminal childhood status was reinforced, as they existed
both inside and out of the category of child.
Additionally, Black girls experienced particular forms of both racialized and gendered punishment that reinforced
their marginalization not only within the category of child, but also within the category of female. n109 Indeed,
constructs of Black female promiscuity and the need to police deviant sexuality was a significant rationale for state
supervision and control of Black women and girls. In 1908, the Georgia legislature amended state law in order to
preclude females from being sentenced to chain gangs. n110 Nevertheless, as historian Sarah Haley notes, over two
thousand Black women and girls were sentenced to the chain gang, often for prostitution or other moral offenses, while
only four white women were sentenced to the chain gang during the same period. n111 Instead, white [*1611] women
and girls suspected of crimes such as prostitution were viewed as innocent victims of the immorality of men and
directed out of the criminal justice system. According to Haley, "each year between 1893 and 1900 more black girls and
young women between the ages of fifteen and twenty were arrested than white boys and white girls in the same age
group combined." n112 In this context, "punishment signaled ... the degraded status [of Black women], while the
insulation from punishment signaled the valorization of white women." n113
d. Jim Crow Justice and the Creation of the Juvenile Delinquency System
The racialized and gendered punishments experienced by Black girls persisted in this era despite radical reforms to
penal institutions, including the development of institutions designed to serve women and children. For much of early
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American history, adults and children (including Blacks) were punished by and housed in unitary carceral institutions.
Such practices, however, gave way to the demands of progressive reformers for the establishment of a specialized
system of juvenile justice. n114 As one scholar noted, "the juvenile court primarily focused on delinquency matters,
leaving the needs of parentless or maltreated children to the philanthropy of orphanages and their supporters." n115 The
juvenile justice system was designed to provide a separate legal regime for children adjudicated as delinquents. n116 As
Kevin Lapp has observed, the juvenile justice system "protected juveniles from the criminal process and its severe
punishments and stigma, replacing adversarialness and procedural formality with judicial discretion and cooperative,
individualized treatment that preferred rehabilitation and training over punishment." n117 Children within the juvenile
justice system were to be provided with education, guidance, supervision, and other opportunities for redemption and
rehabilitation, not punishment. n118 Moreover, juvenile courts were tasked with regulating noncriminal juvenile
misbehavior, known as status offenses, in an effort to address harmful conduct before it crossed the threshold into
[*1612] criminality. As a result of this reform movement, many reformatories were established during the early part of
the twentieth century. n119
It was also during this era that the juvenile justice system developed specific practices designed to respond to
female delinquency, n120 as adolescent girls were seen as particularly vulnerable to being sexualized and exploited. n121
Here, "the practice of female juvenile justice reflected the quasi-utopian, ultimately repressive, pursuit of
Progressive-era reformers for a more "pure' society, as revealed in the eugenics, anti-prostitution, and sex-education
campaigns." n122 Given this orientation, it is unsurprising that the lofty ideals animating the creation of the juvenile
justice system soon gave way to the patriarchal and racial norms of the day. The juvenile justice system was therefore
designed to protect the sexual chastity and domesticity traditionally associated with girlhood.
Indeed, the juvenile systems designed to address female conduct evolved over time as a mechanism to control the
sexuality of wayward girls. n123 According to Tera Agyepong, "in the first stage of reform efforts, which began in the
1880s, women reformers worked to criminalise sex with young girls by raising the age of consent. These efforts were
framed as protective, as they challenged the widespread perception of "fallen women' as depraved and dangerous by
portraying girls as victims of male lust and exploitation." n124 As a result of the focus on the sexuality of girls as a
means of protection, girls were most often charged with morality offenses. To be charged with such a crime, a girl did
not need to engage in a sex act. Rather, "a girl had to only show "signs' in her appearance, conversation and bearing that
she had probably had intercourse in the past or might do so in the near future." n125 Girls convicted of such morality
offenses were far more likely than boys to be sent to reform institutions. n126 The efforts aimed at redeeming girls,
however, were inflected by race, as white girls were the primary objects [*1613] of concern. n127 As such, "notions of
childhood innocence and rehabilitation were not universal, but circumscribed by race." n128
While white girls were viewed as innocent and therefore designated as victims, Black girls were viewed as deviant
offenders. Consequently, Black girls were disproportionately represented in female reformatories while white girls were
often given non-custodial sentences such as probation. n129 For example, at the Illinois Training Institute for Girls,
established in 1893 as one of the early juvenile justice institutions dedicated to rehabilitating and protecting girls, Black
girls were disproportionately represented, accused of engaging in delinquent behaviors related to sexual immorality and
subject to punitive, rather than rehabilitative, practices. n130 In one Chicago reformatory institution in 1937, Black girls
represented approximately 75 percent of the population, largely adjudicated for offenses of sexual immorality. n131
Moreover, as historian Cheryl Hicks notes, even when Black girls were arrested for offenses similar to white girls, they
often served their time in state penal institutions with harsher environments, rather than on probation or in local
institutions designed to provide moral guidance to wayward young women. n132 For Black girls in these systems, the
stereotypes of sexual maturity, agency and criminality that accompanied their liminal status effectively negated the
construct of the immature and dependent children that juvenile institutions were designed to serve.
Indeed, as Agyepong notes, "unlike the image of a fixable, inherently innocent delinquent that spurred the
child-saving movement and brought all persons under the age of eighteen into the protective and rehabilitative folds of
the juvenile justice system, images of African American girls connoted inherently deviant, unfixable and dangerous
delinquents whose negative influences resulted in [*1614] the contamination of other children." n133 Black girls
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confined to juvenile institutions were often viewed as more sexually promiscuous and prone to acts of physical
violence. n134 Within these institutions, Black girls were blamed for rather than protected from sexual relationships with
adult staff members. n135 Because Black girls were viewed as physically aggressive and sexually promiscuous, officials
feared that they would have a corrupting influence on white girls within these juvenile institutions, and so they often
segregated Black girls from their white counterparts and subjected them to harsher conditions or more restrictive
facilities. n136 These patterns of disproportionate representation and practices of racialized punishments within female
institutions reinforced the marginal status of Black girls within the broader category of childhood.
In many ways, the denigration of Black female sexuality during slavery, the criminalization of Black women for
moral offenses in the post-Civil War era and the discriminatory operation of the early juvenile reform institutions
established the framework for the discriminatory treatment of Black girls. In other words, the ongoing subordination of
Black girls was facilitated through these early constructs of childhood. In particular, the various forms of state violence
that attended to the bodies of black girls were justified by racially and gender specific form of childhood assigned to
them. Criminalization was an essential part of this liminal status, as it reinforced racial and gender stereotypes while
simulatenously imposing particular forms of culpability that were generally understood to be inconsistent with
childhood status occupied by Black girls.
II. Liminal Childhood and Trends: Governmental Efforts to Combat the Commercial Sexual Exploitation of
Children
Indeed, liminal childhood - the simultaneous inclusion and exclusion of Black girls from the social category of the
child as a result of stereotypes of sexual maturity, adult-like agency and criminality - continues to have resonance in
antitrafficking policies that are normatively grounded in childhood immaturity, innocence and sexual purity. As will be
described below, the liminal childhood status attached to Black girls is embedded in the historical and contemporary
legal frameworks that define what constitutes child sex trafficking and who may be [*1615] regarded as its victims.
As a result, Black girls are often underprotected by these statutory regimes, instead more likely to be punished for
prostitution as compared to their non-Black counterparts.
A. Historical Regulation of Race and Sexuality Through Antitrafficking Initiatives
The United States has a long history of racialized perceptions of and prohibitions against sexual trafficking of women
and girls. For example, in 1910, the federal government enacted the first anti-sex trafficking law, titled the White
Slavery Traffic Act, n137 out of a concern about immorality and so-called white slavery involving white girls being
moved across state lines for the purposes of prostitution. The White Slavery Traffic Act, which came to be known as the
Mann Act, prohibited the knowing transportation of "any woman or girl for the purpose of prostitution or debauchery,
or for any other immoral purpose" through interstate or foreign commerce. n138 According to a U.S. House of
Representatives report on the legislation, the Act "does not attempt to regulate the practice of voluntary prostitution, but
aims solely to prevent panderers and procurers from compelling thousands of women and girls against their will and
desire to enter and continue in a life of prostitution." n139 Thus, the report stated, "the term "white slave' includes only
those women and girls who are literally slaves - those women who are owned and held as property and chattels - whose
lives are lives of involuntary servitude." n140
The proponents of the Mann Act, however, sought to do more than simply regulate the sexual trafficking of white
girls; they sought to punish what they believed to be a growing trend of sexual immorality among whites and to reduce
immigration. n141 Proponents cast white women and girls as unwilling participants in sex work because they were
viewed as naturally chaste and virtuous. As such, white women were deemed incapable of consent to such immorality
and were therefore in need of protection by the federal government. n142 Indeed, "the Progressive [*1616] Era
reformers who supported the Act had used the words "white slavery' to promote the vision of women held in bondage
against their will, of mysterious druggings and abductions of helpless young girls, and of unexplained disappearances of
innocent and naive immigrants forced into lives of prostitution and vice." n143
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From the descriptive account of trafficking that generated the legislation to the naming of the legislative act, the
preservation of the "virtue" of white girls was a central objective of antitrafficking advocates. Despite the allusion to
chattel slavery, Black girls were wholly absent from the discourse surrounding trafficking. The motivation for the
statute and the language used to codify these intentions drew upon the liminal status of Black girls, particularly
stereotypes of Black female sexual immortality and criminality, to justify their exclusion from protection. While
prostitution was assumed to be contrary to the essential nature of virtuous white women and girls, prostitution was seen
as an extension of the assumed immoral nature of Black women and girls. Black women and girls were not viewed as
victims of trafficking but rather as inherently lascivious and willing participants in criminal sex acts.
As I note in Part I, Black women and girls were instead subject to arrest, prosecution, and incarceration for
prostitution-related offenses. Rather than receiving protection under the Mann Act, Black women and girls were
stereotyped as sexually deviant, n144 targeted by law enforcement and disproportionately criminalized. Through the
deployment of what historian Cheryl Hicks calls "racial constructions of sexuality," Black women and girls were
subject to a near constant state of surveillance, which made them vulnerable to arrest for prostitution for conduct as
innocuous as merely walking down the street alone or for congregating as a group. n145 In short, their femaleness
combined with their blackness to signal innate deviance and promiscuity. n146
[*1617]
B. Contemporary Problems and Efforts to Combat Commercial Sexual Exploitation of Children
Contemporary anti-child trafficking initiatives have inherited much from their early 20th century forebearers. While
the most recent federal and state prostitution and antitrafficking laws are not explicitly racialized, they nevertheless rely
upon racialized and gendered constructs of childhood in framing the normative basis for state intervention and the scope
of protection afforded to affected children.
1. Federal Law
In the face of growing concern regarding international sexual and labor trafficking of vulnerable populations, Congress
passed the Trafficking Victims Protection Act of 2000 (TVPA). n147 The Act was designed to "combat trafficking in
persons, a contemporary manifestation of slavery whose victims are predominantly women and children, to ensure just
and effective punishment of traffickers, and to protect their victims." n148 The TVPA Congressional Reports note, based
on CIA estimates, that approximately fifty thousand people were victims of trafficking each year. n149 The bill was
passed with overwhelming bipartisan support, signed into law by President Bill Clinton, and later enthusiastically
embraced by President George W. Bush. n150 Under the Act, those found guilty of trafficking adults by means of force,
fraud, or coercion can face a minimum of 15 years in prison. Those convicted of child sex trafficking face a minimum
of 10 years imprisonment if the child was over the age of 14 or a minimum of 15 years imprisonment if the child was
under the age of 14. n151
With respect to child sex traffickers, the government does not need to prove that the trafficking occurred as a result
of force, fraud or coercion. n152 This definitional [*1618] choice is rooted in concerns that children are more
vulnerable than adults to abuse and cannot consent to sex due to their age. Thus, as a formal matter, any person under
the age of eighteen who engages in commercial sex should be designated as a victim of a severe form of trafficking and
should be extended the protections authorized by the Act.
Although the TVPA of 2000 articulates the harm of trafficking in broad terms, the primary evil the legislation
sought to combat was the international trafficking and exploitation of vulnerable people, particularly women and
children. Often, vulnerable women and children were described not only as foreign, but non-Black. Policy advocacy
groups promoted the image of European or Asian girls unwittingly being brought from their homelands to the United
States for purposes of sexual exploitation. In one child sex trafficking report issued by Soroptomist International, a
global women's rights organization, the cover features a young white girl in a close up photo, looking pensively at the
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camera. n153 The report begins with the story of Natalya, a girl who was sexually trafficked from Moldova, a small
European country. n154 By using Natalya's story to condemn what the report called "modern day slavery," Black girls
were wholly invisible, reflecting a racialized construct of child victims of trafficking. The absence of Black girls
suggests that only a select class of children, those that fit the racialized mold articulated by advocacy groups, are to be
considered victims. Those that fall outside of the narrow construct of child and victim are to be prosecuted under
traditional juvenile prostitution statutes.
The construction of the paradigmatic victim as foreign and non-Black is reflected not only in policy reports but also
in the legislative debates, which referenced stories of trafficking victims who were kidnapped from their countries of
origin, and in the kinds of remedies available to victims of trafficking. In particular, the TVPA directs the federal
government to provide resources to foreign governments and organizations to combat trafficking and provides
temporary visas or permanent resident status to qualifying victims of trafficking. n155 The temporary visas authorized
by the TVPA allow confirmed victims of "severe forms of trafficking" to remain in the United States if they cooperated
with every "reasonable request for assistance" by law enforcement in the investigation and prosecution of their
traffickers. n156 These kinds of remedies are not applicable or not helpful to U.S.-born trafficking victims.
[*1619] Subsequent amendments to the TVPA did, however, anticipate domestic victims of trafficking, as the
TVPA instructs the Secretary of State and the Attorney General to work with organizations to provide services to U.S.
citizen victims of human trafficking. n157 Nevertheless the invisibility of Black girls, who constitute the majority of
trafficking victims, persisted in subsequent iterations of the TVPA through the description of "the ideal victim."
Indeed, the public campaigns to enhance protections for sexually trafficked children and increased penalties for
traffickers were infused with descriptions of the kinds of girls who are trafficked as "Little Barbies" and "the Girl Next
Door." n158 These phrases were designed to invoke outrage for the loss of childhood innocence and empathy for
victims. Images of white girls were deployed as a stand in for both. For example, a Vanity Fair article on the subject,
titled Sex Trafficking of Americans: Girls Next Door, an image of a white girl on a mattress, her face obscured,
accompanies the article. n159 A New York Times article highlighting the plight of sexually trafficked children was
similarly titled. These images and descriptors are not only used in the media and public awareness campaigns, they have
been embraced by federal law enforcement. n160 For example, an FBI webpage on the subject cites each of these stories
and embraces the "Girl Next Door" victim construct. The face associated with the issue of child sexual trafficking on
the FBI webpage is that of a frightened white girl. Invocation of descriptors such as "the Girl Next Door" and "Little
Barbie" to describe the paradigmatic victim of trafficking reinforces the ideal victim as a child who is white and
exemplifies "chastity, and obedience to parental and state authority." n161
Within this discursive and statutory framework, dependency, innocence, and sexual immaturity were gendered
female and race white. The liminal childhood assigned to Black girls was incompatible with this raced and gendered
framing. As a consequence, Black girls are excluded from constructs of the paradigmatic victim of child-sex trafficking
despite the fact that they are disproportionately targeted by exploiters. Thus, although Black girls are disproportionately
represented among detected victims of sexual trafficking, they are often not treated as such by the juvenile or criminal
justice systems. Rather, Black victims of sex trafficking are more likely to be prosecuted and incarcerated for
prostitution than to be protected under the TVPA or similar state laws, which are largely shaped by [*1620] law
enforcement discretion. For example, sexually trafficked minors may be designated as confirmed victims of a "severe
form of trafficking" upon the discretion of law enforcement. n162 In many cases, however, law enforcement officers
often use their discretion to categorize Black girls as juvenile delinquents (and thus subject to regulation by the juvenile
justice system) instead of victims. n163
2. State Law
Although the TVPA establishes guidelines for the treatment of sexually trafficked children, most of the detection,
arrests, and adjudications of children who are commercially exploited occur at the state and local level. The states'
approaches to regulating prostituted children, however, vary significantly. n164 The varying approaches to child sexual
exploitation reflect a broader conflict over the construction of childhood and perceptions of adolescents who are the
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subject of exploitation. For example, states across the country have established an age below which a child cannot
consent to sex. n165 Such statutes, which range between the ages of twelve and eighteen, n166 are, as Wendi Adelson
notes, designed ""to protect minors from sexual intercourse' and to "protect minors below a certain age from predatory,
exploitative sexual relationships.'" n167 Yet in most states, minors can be arrested for prostitution n168 if they sell sex for
money at the discretion [*1621] of law enforcement. n169 This contradictory approach means that if an adult has sex
with a child, that is statutory rape and the adult is subject to criminal penalties. The child is the victim. Yet, if the adult
pays for sex with a child, this is deemed to be prostitution and the minor will be subject to arrest. The child is the
offender. Since the enactment of the TVPA, however, some state and local agencies have launched efforts to reclassify
prostituted children as victims of sex trafficking, often as a result of the infusion of federal resources authorized by the
TVPA. n170 Like the TVPA, however, such state policies are shaped by racialized and gendered constructs of childhood.
a. Criminalization of Juvenile Prostitution
In the majority of states, children may be prosecuted for prostitution at the discretion of law enforcement. n171 Courts
that have considered the question have reasoned that allowing prosecutions of minors for prostitution is not barred by
separate criminal age of consent statutes. n172 As a consequence of the punitive approach to juvenile prostitution,
thousands of children are subject to arrest and prosecution. The Office of Juvenile Justice and Delinquency Prevention
estimates that approximately 1000 juveniles are arrested for such offenses on an annual basis. n173 If a child is arrested
and prosecuted for a prostitution offense, they may be sentenced to incarceration or probation. n174 As I note in Part III,
studies have found that Black girls are disproportionately represented amongst children arrested for prostitution.
[*1622] At the same time, states such as California have enacted policies to increase penalties for individuals who
engage in the sexual trafficking of children. n175 For example, a 2012 ballot initiative, the Californians Against Sexual
Exploitation Act, was passed by an overwhelming majority of California voters. Under its terms, penalties were
increased for traffickers n176 and traffickers were required to register as sex offenders. n177 Moreover, state courts were
authorized to levy significant fines on offenders, the proceeds of which would be directed to a victim's compensation
fund for survivors of child sexual exploitation. n178 This law enforcement approach, however, has not been universally
adopted by states across the country.
b.
"Safe Harbor" Laws for Sexually Exploited Children
Some states have enacted "safe harbor" statutes that differentiate the treatment of children arrested for prostitution from
that of adults. n179 According to the Polaris Project, a leading antitrafficking organization, "safe harbor laws are
intended to address the inconsistent treatment of children, raise awareness about children that have been commercially
sexually exploited, and ensure that these victims were provided with services rather than a criminal conviction." n180
The safe harbor statutes are normatively grounded in children's innocence and lack of capacity to consent to a
commercial sexual act. In Texas, for example, the state supreme court found that the inability of a minor to consent to
sex precluded a prosecution for a prostitution offense. n181 In reaching this conclusion, the court noted that "minors of a
certain age have a reduced or nonexistent capacity to consent, no matter their actual agreement or capacity." n182
Approximately twenty-two states have amended their juvenile prostitution laws to provide either immunity or
supportive services to trafficked children. n183 These statutes limit the liability that may be imposed on a prostituted
minor either [*1623] through immunity or diversion to social services. Under such initiatives, minors may be provided
with services such as counseling, housing and drug treatment. n184 Of the twenty-two safe harbor states, fifteen have
enacted robust safe harbor protection to trafficked minors, providing full immunity to juveniles arrested for prostitution.
For example, the state of Illinois has enacted legislation that provides immunity to minors under the age of eighteen and
Connecticut extended immunity to minors below the age of sixteen. n185 In these states, sexually exploited children may
not be subject to adjudication as delinquents, thus removing any discretion that often leads to discriminatory treatment.
Instead, children must receive treatment and other services through child welfare agencies.
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Seven other states, however, maintain the authority to prosecute juveniles for prostitution but allow for
discretionary diversion into the juvenile dependency system instead of adjudication in the delinquency system. In New
York State, children arrested for prostitution may be designated as victims of sexual trafficking and provided social
services instead of punishment if they meet certain requirements and complete court mandated programs. n186 As
victims of sexual trafficking, children are entitled to an advocate and specialized social services, such as housing. n187
Even if a minor qualifies for diversion, the criminal charges may be reinstated if the minor fails to adhere to the
conditions of the diversionary program. n188 The statute, however, gives juvenile court judges wide discretion in
determining whether to divert sexually exploited children out of the juvenile justice system. If a child has previously
been arrested for prostitution, is unwilling to accept the court's ordered services, or violates a court order, a judge may
choose to punish the child as a delinquent. n189 Moreover, the statute does not apply to youth over sixteen years of age.
Although New York has taken an important step to protect exploited minors, the discretion inherent in this system
nevertheless leaves children subject to punishment within the juvenile justice system.
[*1624]
c. Liminal Childhood and Discretion in Modern Anti-Child Sex Trafficking Initiatives
The aforementioned approaches reflect the ambivalence associated with juvenile prostitution. Indeed, "juvenile
prostitutes can be viewed primarily as victims in the control of unscrupulous adults and commercial vice, but they can
also be viewed as willing participants in an illegal trade and objectionable activity." n190 On the one hand, minors may
be arrested for prostitution or a related offense and adjudicated as a delinquent. On the other, children may only be
detained and taken immediately to social services. n191 The resolution of this ambivalence often turns on how closely
aligned a child is to the ideal child sex trafficking victim in the eyes of the official tasked with enforcement of the
juvenile prostitution statute. Although, this enforcement is driven by ostensibly race-and gender-neutral concerns
arising from the vulnerability and innocence of childhood, as noted above, these concepts are inherently racialized and
gendered, embracing an "ideal victim" that is foreign or non-Black. As a consequence, the historical constructs of Black
girls as lascivious and the contemporary biases against them shape perceptions of their sexual and emotional maturity in
such a way as to render them ineligible as child victims.
Historically, concerns about racialized sexual purity were built into anti-child sex trafficking statues, which is
exemplified by the naming and enforcement of the White Slavery Act of 1910. Black girls were excluded from
coverage, solidifying associations between them and criminal sexual deviance. During those formative years for
antitrafficking discourse and policy, the paradigmatic victim was an unsuspecting young, white girl who was trapped
into a life of prostitution and whose virtue was in need of protection. Similarly, in the contemporary era, the "ideal
victim" is young, white and potentially foreign. She is innocent and vulnerable; she possesses little agency and is
grateful for the intervention of law enforcement. n192 Those who fit the archetype are extended protections either
through non-criminal interventions or non-custodial sentences. Black girls, who are stereotyped as sexually
promiscuous and independent, do not fit the ideal victim mold and are therefore classified as offenders. Thus, the
characteristics of Black girls enable state actors to resolve the ambivalence associated with the classification of sexually
trafficked children in favor of criminalization. In many respects, constructs of the racialized ideal victim are
reconstituted in [*1625] the discretion that is invested in law enforcement. Discretion has long been understood as a
driver of discriminatory outcomes in the criminal justice system. n193 In the juvenile context, as Cynthia Godsoe notes,
the use of discretion "has frequently resulted ... in more punitive, arbitrary, or racially discriminatory treatment of
certain groups." n194 Often, discretionary decisions to divert or prosecute prostituted children is driven more by the
characteristics of the child or the biases of a law enforcement official than the conduct of the child or the elements of the
offense. Indeed, as the Office of Juvenile Justice and Delinquency Prevention has acknowledged "some of the
categorization may reflect arbitrary features such as the demeanor of the juveniles, the sympathy that individual police
officers may have for them, or the policies of the jurisdiction in which the incident occurred." n195 For Black girls, who
are often not extended the protections of childhood, official discretion is often used to classify them as offenders. n196
As will be discussed below, the liminal status of Black girls within the category of child profoundly affects the
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enforcement of antitrafficking initiatives, often leading to racial disparities in the enforcement of punitive interventions
and the underenforcement of protective measures. Thus, Black girls are more likely to be diverted into rather than out of
secure institutional settings, often because of insufficient investments in therapeutic residential placements. n197 Even in
states such as New York, with some form of protective legislation in place, a child arrested for prostitution may still be
adjudicated as a delinquent while services are provided or she may be placed in a locked juvenile detention facility to
prevent her from returning to her exploiter. n198 Consequently, even if Black girls are identified as victims, they may
not experience treatment that is significantly different than designated offenders. Rather, the liminal status of Black girls
prevents them from accessing the protections of the state.
[*1626]
III. Liminal Childhood and the Failure to Protect AfricanAmerican Children from Commercial Sex Trafficking
A recent story in The Washington Post demonstrates the particular ways that the liminal status attached to Black girls
shapes their treatment by the juvenile justice system. The report highlighted the experience of a Black girl named Tami.
According to the story:

A pimp kidnapped Tami on her way home from school in Los Angeles. He held her captive for six months, raping,
beating, and starving her. At night, he sold Tami for sex with other men. Tami tried to escape by telling every john who
purchased her that she was only a kid. For months, Tami pleaded with her buyers: "I'm only 15. Can you please take me
to a police station?" But none did. When she finally encountered police officers, they did not rescue her; they arrested
her. n199
Tami's story is emblematic of the ways in which the liminal childhood status experienced by Black girls shapes
perceptions of them within the juvenile justice system and leads to racial disparities in the detection, arrest and
prosecution of sexually exploited minors.
Although there is no comprehensive estimate of the number of children arrested for prostitution, the Department of
Justice has released data collected by thirteen federally funded anti-human trafficking taskforces. According to the
Department of Justice, these taskforces identified 2515 suspected incidents of human trafficking, including
approximately one thousand suspected cases of child sex trafficking. n200 Of the suspected incidents of child sex
trafficking, only a quarter of the cases (248) were confirmed as victims of commercial sexual exploitation. n201 Black
girls constituted 40 percent of the confirmed commercially sexually exploited children. n202
Upon examining the data released by the Department of Justice and various local jurisdictions, two things become
clear: Black girls are disproportionately represented among juveniles arrested for prostitution, and most of the children
arrested for prostitution were not identified as commercially sexually exploited children under the federal definition,
despite being under eighteen years of age at [*1627] the time of arrest. n203 This disjuncture is likely produced by the
structural dynamics that render Black girls vulnerable to sexual abuse and exploitation; implicit racial biases shape
perceptions of Black girls within various institutional settings; n204 the discretionary process by which victims of child
trafficking are identified and later prosecuted by law enforcement, and the biases that drive the disproportionate
incarceration rates for sexually exploited Black girls. As will be discussed below, at each stage of the juvenile justice
system - from suspicion and arrest to adjudication and confinement - the stereotypes associated with the liminal status
occupied by Black girls affect how they are treated relative to their white counterparts and make them more vulnerable
to further criminalization and sexual exploitation.
A. Childhood and Implicit Bias
In a recent study, social psychologist Phil Goff and others found that "Black children enjoy fewer of the basic human
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protections afforded to their peers because the category "children' is seen to be a less essential category (specifically,
less distinct from adults) when it is applied to Black children." n205 The study found that race shapes perceptions of
maturity such that "children may not be given the privilege of innocence equally across race." n206 The authors of the
study noted the following:

From ages 0-9, children were seen as equally innocent regardless of race. However, perceptions of innocence began to
diverge at age 10. At this point, participants began to think of Black children as significantly [*1628] less innocent
than other children at every age group, beginning at the age of 10. Interestingly, after the age of 10, the perceived
innocence of Black children is equal to or less than the perceived innocence of non-Black children in the next oldest
cohort. n207
The findings of this study provide important evidence of the liminal status of African Americans within the broader
category of childhood. As noted above, the fact that Black children are perceived as more mature, and thus more
accountable for their behavior, may account for racialized and gendered outcomes across a range of social institutions,
including social welfare, education, and - perhaps most significantly - within the juvenile justice system.
Indeed, gendered and racial constructs of Black girls as mature and sexually promiscuous shape social biases
against them in the discourses and policy debates surrounding issues such as welfare reform. For example, rather than
being seen as sympathetic adolescents in need of protection and guidance, Black girls who become pregnant are cast out
of the category of child and imbued with adult sexual agency. n208 Black girls and women are blamed for social ills
such as poverty and violence, and stereotypes of hyperfertility and criminality are used to reduce benefits and
implement drug testing in for the push for welfare reform. n209 As a result of these biases, welfare programs associated
with Black girls have been significantly curtailed and increasingly function in ways that criminalize recipients. n210 In
sum, the liminal status of Black girls, and the stereotypes associated with that status, often animate punitive responses to
the issue they disproportionately confront, which range from poverty to sexual trauma.
B. Structural Vulnerability to Sexual Exploitation
Views of Black girls as more mature and less innocent combine with racialized structural inequalities that place them at
higher risk of being sexually exploited. For example, a recent study found that Black girls are suspended from school
[*1629] six times as often as their white counterparts. n211 The authors go on to note that "the available evidence,
however, suggests that implicit biases, stereotyping, and other cultural factors may play a role" in creating this reality.
n212 Indeed, in a separate 2007 study, researchers found that Black girls were perceived as ""loud, defiant, and
precocious' and that teachers were more likely to reprimand black girls for being "unlady'-like than were their white or
Latina peers." n213 The use of school discipline to police perceived gender nonconformity and the disproportionate rates
of suspension also suggest that Black girls do not benefit from assumptions of childhood innocence and immaturity that
call for guidance rather than punishment. This separation also increases the likelihood that Black girls may turn to
underground economies to support themselves and their families. Being forced out of school may strain social support
networks and leave girls more vulnerable to being targeted by pimps.
Moreover, Black women and girls who are victims of sexual trafficking are vulnerable for a number of reasons including race, gender, class, prior sexual victimization, and placement in the juvenile dependency system. Indeed,
poverty is a significant factor in trafficking, n214 and Black girls disproportionately live in impoverished communities.
According to a 2009 study of poverty rates, nearly "one in three Black children lived in poverty." n215 Additionally,
studies have found that Black girls experience sexual abuse at rates significantly higher than their white counterparts.
n216 Such prior victimization places them at further risk of future sexual exploitation. As one study noted, "youth who
experience sexual abuse are twenty-eight times more likely to be arrested for prostitution at some point in their lives
than children who [did] not." n217 Black girls are also disproportionately represented within the juvenile dependency
system, n218 another risk [*1630] factor for exploitation. Once placed in a foster home, many Black girls experience
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further neglect or abuse and run away from their foster homes. When they do so, they join the ranks of runaway and
homeless children, who are especially vulnerable to sexual exploitation. n219 Failure to invest in the communities,
families, schools, and other social services indicates a lack of social commitment to the development of Black girls,
perhaps, because they are not seen as children who are in need of society's protection.
C. Racial Disparities and Official Discretion in Arrests
Indeed, sexually exploited children, who are disproportionately Black, are often arrested and subject to regulation by
the juvenile justice system rather than protection through social welfare institutions. Adjudication through the
delinquency system marks Black girls as sexually deviant and stamped by the stigmatizing identity of juvenile
delinquent; n220 and the adjudication of a trafficked minor as a delinquent individualizes the systemic factors that led to
the sexual exploitation. Instead, Black girls are more likely to be arrested when the trauma they have experienced
manifests itself in what is perceived to be antisocial behavior. The various forms of violence they have experienced are
erased and an identity as a delinquent is imposed, often leading to subsequent interactions with law enforcement. As one
columnist speculated, "when the girls are black, poor and prostituted, there is either indifference or an assumption that
they are consenting to the abuse." n221 Through adjudication as a delinquent, the stereotypes associated with their
liminal status are reinforced, further excluding Black girls from the protections of childhood.
In what advocates have termed the "sexual abuse to prison pipeline," n222 police are more likely to treat sexually
exploited children as offenders and to fail to "ask them about the circumstances of their prostitution." n223 Children are
not seen as victims of sexual abuse notwithstanding the fact that they cannot consent to sex nor are they seen as victims
of prior sexual abuse. n224 Rather, drawing upon the stereotypes of sexual maturity and agency that are associated with
Black girls, law [*1631] enforcement officials often view girls as complicit in their exploitation. For example, in one
instance "a prosecutor argued that a prostituted twelve-year-old merited incarceration because she "lacked remorse
[and] ... needed the structured situation which [would] ... force [her] to face up to where [she was] in [her] life and what
[she] had done." n225 Victims of sexual trafficking are often deemed to be more culpable than the johns that purchase
them or the pimps that exploit them as indicated by one New York City study that found that sexually exploited minors
were six times more likely than their exploiters to be arrested. n226 As a consequence of the blaming of sexually
trafficked girls rather than their exploiters, protective antitrafficking initiatives have gone underenforced. n227
Indeed, the blaming of Black girls for the sexual trauma they experience is highlighted by the story of Danielle
Hicks-Best, an eleven-year-old Black girl who reported to the Washington, D.C., police that she had been sexually
assaulted. Although her allegation was supported by physical evidence, the police dismissed her claims and instead
arrested her for filing a false police report. n228 The police dismissed Hicks-Best's claim because she was viewed as
hypersexual and therefore to blame for her victimization. One investigating officer wrote, "parents are unable to accept
the fact that this child's promiscuous behavior caused this situation." n229 Clearly, this girl was denied access to the
protective construct of childhood, including the notion that children, particularly those as young as eleven, cannot
consent to sex. Instead of being protected, this eleven-year-old child was punished, spending "years in and out of
detention and secure treatment centers." n230
Moreover, even when Black girls are identified as victims, they still may not receive the benefits of that status.
Although the TVPA states that, "victims of severe forms of trafficking should not be inappropriately incarcerated,
fined, or otherwise penalized solely for unlawful acts committed as a direct result of being trafficked," victims are often
still incarcerated or prosecuted in some manner. In [*1632] addition to arrest, Black girls face significant risks of
physical violence when interacting with law enforcement agencies investigating prostitution.
The stereotypes of Black girls having adult-like qualities such as hypersexuality and maturity shape police
perceptions of them and may increase their vulnerability to police abuse. n231 Indeed, in a recent lawsuit, the parents of
a twelve-year-old Black girl alleged that she was assaulted by a police officer who suspected her of being a prostitute,
despite the fact that she did not match the description of the two white female suspects. According to reports, "the
officers thought [the plaintiff] was a hooker due to the "tight shorts' she was wearing." n232 Three weeks after the
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incident, "police went to [the plaintiff's] school, where she was an honor student, and arrested her for assaulting a public
servant." n233 As this and other cases make clear, liminal childhood status has profound consequences for Black girls,
who occupy a borderland of the contradictory approaches to children, sexuality, and criminal law enforcement.
D. Conditions of Confinement
Once arrested, Black girls encounter an increasingly punitive juvenile justice system, where they are often subject to
harsh conditions of confinement and encounter difficulty accessing services necessary to address the significant trauma
they have experienced. The treatment of Black girls within the juvenile justice system reveals the precarious
relationship between their status as children and their race and gender identities. On the one hand, children are viewed
as lacking in judgment and maturity and thus are less culpable for criminal offenses; they are viewed as more in need of
support and rehabilitation to become productive members of society. On the other hand, children who violate legal
norms are treated as possessing adult-like qualities when it comes to their ability to choose to engage in criminality.
Indeed, over the last thirty years, "legislatures have moved toward imposing adult-like responsibility on children who
commit so-called adult crimes." n234 The push to impose adult-like responsibility has included extending sentences for
juveniles, constructing juvenile facilities to resemble adult [*1633] prisons, using practices such as solitary
confinement in juvenile facilities, trying juveniles as adults, and imposing draconian penalties such as life without
parole. n235 Such retributive policies and practices mark the "shifting [of] the boundary of childhood downward." n236
This rise in punitiveness and the decline in the protections afforded to children have had a devastating effect on
Black children. Studies have estimated that approximately sixty-seven thousand juveniles are incarcerated. n237 A study
conducted by the Juvenile Justice Information Exchange found that:

[Black youth between the ages of 10 and 17 made up 17 percent of all children in that age group in 2010, but comprised
31 percent of all juvenile arrests, 40 percent of detentions, 34 percent of adjudications (guilty determinations), and 45
percent of all cases transferred to adult criminal court. n238
The pattern of disproportionate representation, for both boys and girls, has been consistent over nearly three decades.
When the juvenile population is disaggregated by gender, studies have estimated that girls represent just over 13
percent of children detained in juvenile facilities each year. n239 The representation of girls in the juvenile justice
system, however, has been growing. Between 1991 and 2003, the detention rate for girls increased by 98 percent,
compared to a 29 percent increase for boys. n240 During this period, girls began to represent an increasing share of the
population in the juvenile justice system, largely for noncriminal status offenses such as incorrigibility, running away,
or violations of probation, as well as for criminal offenses such as prostitution. n241
[*1634] Indeed, prostitution is one of the few offenses for which arrest rates of girls exceeds arrest rates for boys.
A study of the metropolitan juvenile delinquency system in New York City found that almost two-thirds of minors
fifteen and younger who have been arrested for prostitution were incarcerated. n243
n242

Examining the juvenile population from the intersectional lens of race and gender, the disproportionate
representation of Black girls within the system becomes visible. In 2008, Black girls represented 35 percent of all girls
referred for adjudication in the juvenile system, despite representing only 8 percent of the ten-to seventeen-year-old
population. n244 More than half of the girls in secure detention are Black. n245 Indeed, as Meda Chesney-Lind notes,
Black girls are "three times as likely as their white counterparts to be held in a secure facility," despite the fact that
white girls represent almost two-thirds of the at-risk juvenile population. n246 In California, for example, which contains
three cities designated by the FBI as child sex trafficking hot spots, Black girls make up only 3 percent of the juvenile
population, yet made up "more than 70 percent of girls held in some northern California detention centers and more than
50 percent of girls receiving institutional commitments" in 2009. n247 According to Chesney-Lind, these figures suggest
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the operation of a "racialized juvenile justice system, where the evidence suggests that white girls who come into the
system as status offenders get labeled as child welfare cases while their African American and Latina counterparts are
processed as criminals." n248
Once detained in locked juvenile facilities, the Black girls' liminal childhood status and the racial and gender
stereotypes attached to such status shape their treatment within the institution. Indeed, like their adult counterparts,
Black girls experience harsh conditions of confinement, including physical and [*1635] sexual abuse. n249 In one
particularly egregious example of abuse, a class-action lawsuit against the state of Mississippi alleged that girls in a
juvenile detention center were shackled for twelve hours a day. n250 In a separate suit brought by the Department of
Justice against the same Mississippi juvenile detention center, it was alleged that a girl was "forced to eat [her] own
vomit." n251
These girls, who are overwhelmingly Black and overwhelmingly victims of sexual and physical abuse, are often
subject to physical violence within juvenile institutions, denied access to vital treatment, and treated with profound
disregard by staff. n252 One study found that Black girls were disproportionately diagnosed with things like oppositional
defiance disorder and thus subject to punishment, rather than being diagnosed with post-traumatic stress disorder and
thus subject to treatment. n253 In reports lodged against them by detention facility staff, Black girls are often denied both
the status of child and victim. One study found that staff described the girls at the facility as "fabricating reports of
abuse, acting promiscuously, [and] whining too much." n254 One probation officer reported:

They feel like they're the victim. They try from, "Mom kicked me out' to "Mom's boyfriend molested me' to "My
brother was sexually assaulting me.' They'll find all kinds of excuses to justify their actions. Because they feel if I say I
was victimized at home, that justifies me being out on the streets. n255
The comments above reflect the denial of the girls' identities as victims and a view of them as possessing adult-like
agency in the choices made in response to the physical and sexual trauma they experienced. This form of liminal
childhood renders abused Black girls more vulnerable to punitive responses to their behavior in lieu of therapeutic or
restorative interventions by the state.
Even when young women are designated as victims of sexual trafficking, they are more likely to be held in locked
facilities rather than receive treatment in community-based programs. This is because state and local agencies have not
invested sufficient resources in building shelters or homes capable of serving the needs of youths who have been the
victims of sexual exploitation. [*1636] Rather, resources have been directed toward policing, prosecuting and
incarcer-ating traffickers. As the Washington Post article noted, "this country has more animal shelters than shelters for
exploited children. Judges often detain these girls, believing that jail is the safest of many bad options." n256
IV. Shifting the Discourse and Approach to Address the Needs of Commercially Sexually Exploited Children
Black girls are born into a society that denies them access to central tenets of childhood, particularly during the period
of adolescence. This dynamic is a product of America's history of gendered racial subordination, which began in the
context of slavery and extends into the contemporary era. The liminal status associated with Black girls in turn shapes
social policy regarding children in ways that disadvantage them, including initiatives targeting "modern slavery" and
responses to prostitution within the juvenile justice system. In every ostensibly protective space - from home to school
to their communities - Black girls who experience sexual abuse or exploitation are underprotected and marginalized.
Interventions to prevent their exploitation are often non-existent and criminalization an ever-present threat. At every
stage of the juvenile justice system - from detection to arrest to adjudication - Black girls are disproportionately
represented as compared to their white counterparts.
Nowhere were these trends more apparent than the Los Angeles juvenile hall where I heard from so many Black
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girls who experienced sexual abuse and exploitation. The faces of those girls, however, represented more than the
statistical and structural realities that disadvantage Black girls. Rather, the girls spoke powerfully to the psychological
toll of their exploitation and criminalization as they described the blame they felt, the stigma placed upon them by the
juvenile justice system, and their isolation from supportive services. Regardless of the intent of law enforcement in
placing the girls in the locked facility, the harm and the trauma the girls internalized as a result of their adjudication and
detention was palpable and fraught with the potential for negative outcomes that could affect the rest of their lives.
Indeed, as a result of their liminal childhood status, Black girls like those at the detention center are largely
excluded from the class of victims protected by child anti-trafficking policies. Rather, they are more likely to be
punished for prostitution or other related offenses such as loitering, curfew violations, or running away from home.
Their liminal status is reinforced by policies that allows [*1637] for criminalization of minors - often under the guise
of protection - and a failure to invest in the social services necessary to support girls who are sexually exploited or who
are at risk of sexual exploitation. Their vulnerabilities are compounded as a result of their adjudication as delinquents
within the juvenile justice system. As a result of their incarceration, they are further separated from institutions such as
schools, experience diminished prospects for employment, and continue to suffer the effects of their traumatic
experiences. The experience of Black girls demonstrates that federal, state, and local governments cannot simply
criminalize their way out of a complex social problem that has deep roots in racial, gender, and economic
vulnerabilities. As legal scholar Francine Sherman notes, "understanding the brutal nature of commercial sexual
exploitation and the need to protect victimized youth, policymakers must still be mindful of the way the impulse to
protect teenage girls has historically driven them into the justice system." n257
Instead, governmental action to address the commercial sexual exploitation of children must address the broader
ecology of structural inequality and the corresponding breakdown of the social safety net in marginalized communities.
In order to disrupt the marginal status occupied by Black girls and the sexual exploitation they disproportionately
experience, lawmakers and advocates at the federal and state levels must address their specific vulnerabilities. Of
course, a shift in federal and state policy regarding sexually exploited minors will not undo centuries of racialized and
gendered exclusion from childhood, but it can ensure that the exclusion that Black girls experience is not exacerbated or
reinforced. In other words, a race-and gender-conscious shift in antitrafficking policy can contest the stereotypes that
are often associated with Black girlhood.
A. Federal Reform
Since 2000, the federal government has adopted a definition of "severely trafficked persons" that treats anyone under
the age of eighteen who engages in a commercial sexual act as a victim of human trafficking. Under federal policy,
victims of human trafficking should not be inappropriately incarcerated or "be detained in facilities inappropriate to
their status as crime victims." n258 Yet, enforcement has been uneven. Only a few hundred confirmed victims of "severe
human trafficking" have been identified under the federal definition. Commercially sexually exploited children
continue to be subject to detention and arrest, [*1638] particularly at the state level. Advocates have argued that
federal funding to combat the sexual exploitation of children has been inadequate to meet the existing need.
To address these deficiencies, Congress recently enacted legislation that will push states in this direction. Under the
Justice for Victims Trafficking Act of 2015, the federal government established grant programs to support the
implementation or expansion of child sex trafficking deterrence programs at the state and local levels, increase
coordination between social services and law enforcement to better serve victims, provide services to sexually trafficked
children and to establish programs to find homeless and missing children. n259 The Act also establishes a council of
survivors of child sex trafficking to advise and federal policies on the trafficking of children. n260 Most significantly,
the Justice for Victims of Trafficking Act provides funding preferences and incentives for states to adopt safe harbor
statutes. n261
While these are significant steps, the federal priorities embodied by the Justice for Trafficking Victim's Act do not
address the structural factors that lead to exploitation in the first place or the specific intersectional dynamics that lead
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to disparate outcomes for Black girls. In order to prevent the sexual exploitation of children, the federal government
must support the development of programs that address the structural vulnerabilities of children including racial
inequality, poverty, homelessness, educational inequity, inadequate foster care and high rates of sexual abuse.
Moreover, whether or not a major shift in the treatment of sexually exploited minors will occur is dependent on state
and local government.
B. State Reform
States, as the primary site for the intervention for the sexual exploitation of children, should focus on at-risk
populations rather than waiting for girls to be subject to sexual exploitation. Such an approach would require the
investment of resources into the communities and homes in which Black girls reside; it would require investments into
the lives and health of Black girls. For example, homelessness or housing instability is a significant risk factor for
sexually [*1639] exploited children. Yet, advocates and scholars continue to find inadequate emergency and foster
care homes for children who are escaping abusive environments. Those children, in turn, wind up on the streets where
they engage in survival sex or are prostituted by pimps. Similarly, sexual abuse is a significant risk factor for child sex
trafficking that is often overlooked in settings such as schools. State and local jurisdictions should provide training and
establish protocols within child-serving institutions such as schools on how to better recognize the signs of sexual abuse
and institute trauma-informed services instead of suspension or expulsion when children act out as a result of abuse.
States should also provide training and support to law enforcement officials who are often the first to detect
sexually exploited children. The decisions that law enforcement officials - whether a police officer or prosecutor - make
at the detection stage are critical. Law enforcement officials can use their discretion to determine whether to detain or
arrest a child for juvenile prostitution, whether to adjudicate or divert a child out of the system and they can determine
placements. As noted above, these discretionary decisions are often shaped by racial and gendered biases that draw
upon the stereotypes associated with their liminal status and functions to disproportionately designate Black girls as
offenders rather than victims. To combat these and other biases, states should institute implicit bias trainings and
mandate the collection of arrest, prosecution and disposition data on juvenile prostitution disaggregated by race and
gender.
In many ways, the shift toward a structural approach to the vulnerabilities of trafficked children demands a shift
away from a punitive approach to juvenile delinquency. Policymakers and advocates at the state level must eliminate
discretionary victim designations that often exclude Black girls by mandating that anyone under the age of eighteen
who engages in commercial sex be deemed a victim as a matter of law and require diversion out of the juvenile or
criminal justice systems. This robust form of safe harbor should be applicable without regard to prior arrests or
cooperation with law enforcement. Such a mandatory designation would limit the risk of bias against Black girls and
could challenge contemporary perceptions that situate them at the margins of childhood. The decriminalization of
juvenile prostitution would enable children to be directed out of the delinquency system and into social services that can
address the root issues that led to their victimization, including psychological treatment to address trauma, housing,
education, and programs designed to promote familial support of our antitrafficking efforts.
[*1640]
Conclusion
The lives of poor Black girls are profoundly shaped by exclusion and violence. Black girls exist at an intersection of
race, class, and gender and are situated in a liminal space both inside and outside of the category of child. They exist at
an intersection of race, class, and gender that renders them vulnerable to public and private forms of violence, including
commercial sexual exploitation. Yet the institutions that are ostensibly designed to protect them fail to recognize the
ways in which their race, gender, and class identities shape their experiences with sexual violence and criminalization.
In order to fully combat the commercial sexual exploitation of children, policymakers, advocates, and academics
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must center the concerns of Black girls and attend to their particular vulnerabilities. This approach calls for the
deconstruction of the social, political, and economic institutions that marginalize Black girls and exclude them from
protection. In order to address the structural vulnerabilities of Black girls, we must recognize the ways in which
criminal punishment has not protected girls but instead has operated to further subordinate and entrench their liminal
status, both historically and contemporarily. In sum, we must bring vulnerable Black girls from the margins to the
center.
Legal Topics:
For related research and practice materials, see the following legal topics:
Criminal Law & ProcedureCriminal OffensesSex CrimesGeneral OverviewCriminal Law &
ProcedureSentencingProportionalityFamily LawFamily Protection & WelfareChildrenAbuse, Endangerment & Neglect
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